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L IDENTIFY OF RESPONDENT

The respondent is the State of Washington, represented by Eric H.
Bentson, Deputy Prosecuting Attorney for Susan 1. Baur, Cowlitz County
Prosecuting Attorney.
IL. COURT OF APPEALS DECISION

The Court of Appeals correctly decided this matter, holding that
the trial court did not exclude evidence, but rather ruled that evidence
presented would be limited to what was relevant to the issues in the case.
The respondent respectfully requests this Court deny review of the June
24, 2014, Court of Appeals’ opinion in State v. Roy Lugene Miller, No.
44268-0-11, affirming Miller’s conviction.
III. STATEMENT OF THE CASE

Roy Miller and Rachel Robinson were in a dating relationship and
lived together at Miller’s house for roughly seven ycars. RP at 49. They
had a six-year-old son together named Matthew. RP at 49. Miller and
Robinson’s dating relationship ¢nded about a year prior to November of
2012. RP at 49-50. Miller kicked Robinson out ot the house at this time.
RP at 50. Because there was no place for Robinson to go, Matthew stayed
at Miller’s house. RP at 50. Therc was no parenting plan between Miller
and Robinson. RP at 50. Although Robinson no longer lived at the house,

Miller would permit Robinson to come visit Matthew on a daily basis. RP



at 50-51. Robinson would go over to Miller’s house and wake Matthew
up to go to school. RP at 50. If Miller and Robinson did not argue after
Matthew went to school, then Robinson would stav at the house and see
Matthew after he got out of school. RP at 51. Whilc Robinson had been
living at Miller’s house, she planted strawberry, raspberry, and blueberry
bushes. RP at 51. After she moved out, she continued to take care of
these plants. RP at 51. Whenever Robinson came to the house, she would
use the back gate. RP at 51.

In the evening of July 13, Zu12. Robinson was at Miller’s house
getting Matthew ready tor bed. KPP at 52, Robinson made plans with
Miller to take Matthew to the Kalama Marina the next day. RP at 52, At
the time, Miller agrecd to let Robinson take Matthew. RP at 52. On the
morning of July 14, 2012, Miller sent Robinson a text message telling her
not to come over or she would lcave in an ambulance. RP at 53. It was
not uncommon for Miller to text Robinson telling her not to come over,
but then, if she came over anyway. ior Miller not to discuss the text with
her. RP at 53-54.

In the late afternoon of July 14, 2012, Robinson went to Miller’s
house. RP at 53. Although she knew Miller was angry with her,
Robinson was undeterred from going to the house because she wanted to

follow through on her plans to take Matithew to the marina. RP at 54.



Robinson arrived at Miller’s house and, because the gate was locked,
entered the backyard by crawling under the fence. RP at 54-55. It was not
unusual for this gate to be locked, or for Robinson to crawl underneath it
to enter the backyard. RP at 55. In her hands, Robinson carried a knife
and a cellular phone. RP at 55. Robinson brought the knife for her
protection. RP at 56.

Once she was in the backyard, Robinson began picking blueberries
off the blucberry bush. RP at 57. Robinson had her phone in one hand
and her knife in the other. RP at 58. It wus normal for Robinson to come
over and pick blueberries while she waited for Matthew to come out of the
house. RP at 38, Usually, Matthcw would come out and the two of them
would pick blueberries together. RP at 75, Robinson hoped Matthew
would come out on his own so that she would not have to engage in a
conversation with Miller. RP at 58-39.

Millcr had security cameras on his property, which allowed him to
see the back gate. RP at 38. Miller came out of the house holding a metal
pipe. RP at 59, 185. Milicr ran toward the strawberry and raspberry
bushes nearby and asked Robinson, “[Arc vou] ready to die today, bitch?”
RP at 59. Miller jumped down in {ront o1 Kobinson holding the pipe as if

he was about to hit Robinson. RP at 39.
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Robinson told Milicr she was just there to sce Muatthew and asked
Miller why he was so angry with her. RP at 59. Miller told Robinson to
leave. RP at 59. Robinson told Miller, “Well, I'm here to get Matthew,
because we made arrangements for me to come pick him up.” RP at 59.
Miller then acted as if he was about to swing the pipe. RP at 59.
Robinson opened the knifc and cut Miller’s arm. RP at 59, Miller hit
Robinson in the hand with the pipe, shatiering Robinson’s phone. RP at
60. Miller hit Robinson again with the pipe, this time in the left hip. RP
at 60. Robinson dropped the knife. RP at 61. Robinson backed away
from Miller. RP at 61. Miiller then struck her for the third time with the

pipe—this time, across ilic shoulder blade—knockiny her to the ground.

RP at 61.
Miller stood over Robinson, pulled out a handguin. pointed it at her,
and told her, “I should just Iinish you ot now.” 11w 62. Miller told

Robinson, “No, 1'm gonnu make vou deai with what vou did.” RP at 62.
After saying this, Miller then put the gun back into his pants. RP at 62.
Miller then stomped on Robinson’s rib cage. RPat 62.

Andrew Elliot lived on the property borderin: Niiller’s. RP at 41.
Elliot had lived on this property for a little over seven vears. RP at 42.

Elliot was aware that Milicr and Robinson hud lived ¢t ~iiller’s house. RP



at 42, He would often sce Robinson in the backyvard 1o ying with her son.
RP at 43.

On the afternoon ol July 14, 2012. Elliot was replacing a pump to a
pond in his front yard. RP at 43. While Illiot was chiecking on his pond,
he heard yelling coming from Miller’s vard. RP at 45. Although it was
not uncommon to hear velling coming from Miller’s residence, this
argument was morc heated and intense thaon usual. R @t 45. Elliot could
hear Miller and Robinson arguing.’ RP o1 46, Ellict heard Miller order
Robinson to get off his lot. and Robinson respond by asking, “Why can’t 1
see Matthew?” RP at 46, Elliot heard wini sounded e a “hitting noise”
three times. RP at 46, [hen immediately alter heard Miller say, “Die,
bitch.” RP at46. At this point. Elliot calic 911, RP w6,

The Kalama police responded to this call. Riv at 128-29. When
Officer Jetf Skeie ol the Kalama Police Department cirived at Miller’s
house, he was directed by an vecupant of th:e house to ihe backyard. RP at
130-31. After Ofticer Siceic entered the baciiyard he observed Robinson
laying on the ground with Mitler standing “[rfight on top of her” and
“looking down at her” K at 1531, wideer Skeie obtserved Robinson

crying with blood on her tuce. il at 1o2. wfhicer Skeic asked Robinson

! Although Elliot identified the voices as being male and female, rather than Miller and
Robinson, the timine ol thear o and the facr 1 - Be heard € 0§ nale asking about
“Matthew” made it obyvious at Uiai Coai this argunicnt was between Laller and Robinson.
RP at 45.



why she was lavinge o the cround, R wr 1220 Miller thld Officer Skeie,
“Because [ put her there,” R at 133,

Officer Stete obrorved that Mil'or vas “very anry, very agitated,
[and] just really worked up.™ RP at 133, Miller told Officer Skeie that
Robinson had been trespassing on his property. RP at 133, Officer Skeie
asked Miller if he had any guns or knives on him, RP at 133, Miller then
reached for a knife. RP at 133, Officer Skeie removed this knife, as well
as two other knives tond v wiiler. i’ w134, The third knife Officer
Skeie removed vus o oswitchsinde RP ot 134, 135, While Officer Skeie
was removing e cuivess Miller turned Bis body. R at 134, Officer
Skeie observed that Milicr had a gun in tic waistband of his pants. RP at
134. Officer Skcic removed the gun lrem Miller, RP at 138, The gun
was a .9 millimcier, semi-automatic pistol that was fully loaded. RP at
138.

Officer Skuie handeulicd Milier.  RP at 142, Miller showed
Officer Skcic a ¢ he hud on his lelt wrn. RP at 142, Officer Skeie
observed Robinson on the ground in pom. RP at 145, He immediately
noticed that Robinscn hud blood on her tuce and nght knee. RP at 146.
Robinson’s knce had scrape marks and rouch arcas consistent with falling

on rocks. RP at i29. Lihcor Skeie ciserved that the ¢round in this area

2 Officer Skeic referrod to this knife hoth as a swiish' lnde and a spring blade knife. RP
at 135.



was “rocky dirt” or gravel. RP at 1539-160. Robinson stood up, however
due to pain she had difficulty walking and sat back down on the ground.
RP at 148. In the arca of the blucberry bush Officer Skeie recovered the
metal pipe. RP at 149. Officer Skeie observed that Robinson had a long
thin cut, elongated redness, and “puftiness™ on her left thigh. RP at 157.
Officer Skeic observed that Robinson’s cell phone was shattered. RP at
157-58. Officer Skeie observed that Robinson’s hand was swollen and
cut. RP at 138, On Xobinsen’s shoulder Officer Skeic observed a “big
long, red pattern™ witiy o “deeper whiie injury”™ in the center that looked
like it was beginning to “welt up.” REP at 160.

Sergeant ("Set”) Parker of the Kalama [Folice Department also
responded to the 911 call. RP at 177-78. When Set Parker arrived,
Officer Skeic had alrcady placed Miiicr in handeuits. [P at 180. Miller
told Sgt Parker that normally Robinson had permission to come to the
house to visit her chifd, Eowever, today he had specitfically told her not to
come over. K[ at 152, MNhller wld Parker that because Robinson had a
knife, he used the metal pipe to defend himself. RP at 187. When asked
about saying, “Dic, Litch,” Miller told Sgt Parker hie migit have said that.
RP at 188.

Miller was churged with assauiting Robinson and with possessing

a dangerous wceapon. The case proceeded to tnal.  During motions in



limine, the State moved to exclude as irrelevant an ¢email from Robinson
to Miller that indicated Robinson was a drug user. RP at 15-16. Miller’s
attorney argucd that the reason Miller had told Robinson not to come to
his property was because Miller had heard Robinson was selling drugs for
Scott Tuitt. RP at 16. Miller’s attorney indicated that this evidence would
come in both during his cross examination of Robincon and through
Miller’s testimony. RP at 22, After a lengthy discussion of the issue, the
court ruled that testimony regarding Robinson’s potendal involvement
with drugs was admissibic so long as it was limited to the issue of Miller’s
belief. RP a1 27. If the evidence was introduced ior a reuson beyond this
purpose, then the cowrt would rule on objections s they were raised. RP
at 30.

During his cross examination vl Robinson. Miller's attorney asked
her if she had been with Scott Tuitt that morning. P at ¥6. However, he
did not ask her any questions rclated o the email, drug vae, or a drug deal
with Tuitt, R at 77-103, 110-11. On direct examination, Miller testified
that he had a gun on his person because Tuitt had come 1o his house. RP
at 253-54.  Muller’s atiorney chose not to ask Miller any questions
regarding Robinson’s involvement with drugs or a drug deal with Scott

Tuitt, RP at 230-2063, 274.



After hearing the evidence, the jury found Miller guilty as charged.
RP at 358-59. Miller appealed. erroneously claiming, as he does in his
petition for review, that the trial court granted the State’s motion in limine
to exclude evidence of Robinson’s involvement with drugs. See Brief of
Appellant at 13-14; Petition for Review at 11-12. The Court of Appeals
corrected this crror, explaining that the trial court did not exclude
evidence, but simply ruled that cvidence sought to be admitted must be
shown to be rclevant o the issues in the case. Court of Appeals Opinion,
No. 44268-11 at 4. Scemiingly ignoring the fact that the evidence he sought
to admit was ncver excluded, Milier again incorrectly claims that the trial
court excluded evidence and seeks review of e Court of Appeals’
opinion.

IV.  THIs COURT s5:0CULD LANY REVIESY OF THE COURT
OF APPEALS RPECISION

Because Miller™s pettion £ (o demoncreie that any of the
grounds listed undor RAP 12 47B) onnly) his pettinn should be denied.
Under RAP 13.4(b) a petition L review will be aceerted by the Supreme
Court only:

e} [ the decivion of the Court of Appeals is in conflict with a

decicing of the Sunreme Court: or



(2) 1" the decision of the Court of Appeals is in conflict with
another decision of the Court of Appeals; or
3) If a significant question of law under the Constitution of the
State of Washington or of the United States 1s involved; or
()] If the petition involves an issue of substantial public
interest that should be determined by the Supreme Court.
The only grounds Miller asserts in his petition is that the deciston
of the Court of Appeuals ruiscs a signiiicant quesiion of constitutional law
under RAP 13.4(b)(3). Miller claims the trial court denied him due
process by excluding cvidence ol scli-defense. However, because the trial
court did not exclude the cvidence that Miller now incorrectly claims he
was prevented from adnutting, no constitutional right with regard to
raising a claim oi scli-detense was impiicated.
At trial, the State moved to exclude an email conversation between
Miller and Robinson where she adniiied to using drugs. RP at 15-16.
Miller’s attorney argued the reason hvitiler told Robinson not to come over
was because he had heard Robinson was using and sclling drugs for Scott
Tuitt, and that Miller wanted 1o protect his child. RP at 16-17. The trial
court found that this cvidence was relevant and adniissible to showing
Miller’s belief. P at 27. While the court explained that evidence would

be limited by its relevance to the issues in the case, 1t did not exclude any



evidence and stated it would rule on objections as they were raised. RP at
27, 30. During wial Miller’s attorney elected not to present any evidence
of Robinson’s involvement with drues. RP at 77-105, 110-11, 230-236,
274. Thus, despite the fact the trial court had held the evidence was
admissible to show Miller’s belief, he chose not to introduce it at trial.

The Court of Appcals found Miller’s argument was “frivolous,”
noting that the trial court did not exclude evidence but simply ruled
evidence was limited by relevance, as @i evidence necessarily is under ER
40223 Court of Appeals Opinion, No. 442068-11 at 4; R 402, The Court of
Appeals explained that the tnal covr did not preciude Miller from cross
examining Robiison on her drug we or exclude Miller from testifying
about his Robinson’s involvement in doing or sciiing diugs. Id. at 4-5.
Because the tria! court did not exciwde evidence that prevented Miller
from presenting his defense, his argument [ails. Thus, Miller’s petition
fails to provide srounds tor review under RAP 15.4(b) and should be

denied.

3 With regard to irrelovint evidence 1R 402 wiooss “Evidence which is not relevant is
not admissible.”



V. CONCLUSION
Because Miler's petition does not meet any of the considerations

governing acceptance of review under RAP 13.4(b), it should be denied.
7
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Respectlully submitted this _ day of August, 2014,

Susan [ Baur
Prosecuting Attorney
Cowlitz County, \Washington

A L
Frie HL Bontson, WESBA #759471
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